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the relevant jurisdictions, and be au-
thorized by the appropriate foreign li-
censing authority.

(b) Legal framework. A derivatives
clearing organization shall operate
pursuant to a well-founded, trans-
parent, and enforceable legal frame-
work that addresses each aspect of the
activities of the derivatives clearing
organization. As applicable, the frame-
work shall provide for:

(1) The derivatives clearing organiza-
tion to act as a counterparty, including
novation;

(2) Netting arrangements;

(3) The derivatives clearing organiza-
tion’s interest in collateral;

(4) The steps that a derivatives clear-
ing organization would take to address
a default of a clearing member, includ-
ing but not limited to, the unimpeded
ability to liquidate collateral and close
out or transfer positions in a timely
manner;

(5) Finality of settlement and funds
transfers that are irrevocable and un-
conditional when effected (no later
than when a derivatives clearing orga-
nization’s accounts are debited and
credited); and

(6) Other significant aspects of the
derivatives clearing organization’s op-
erations, risk management procedures,
and related requirements.

(c) Conflict of laws. If a derivatives
clearing organization provides clearing
services outside the United States:

(1) The derivatives clearing organiza-
tion shall identify and address any ma-
terial conflict of law issues. The de-
rivatives clearing organization’s con-
tractual agreements shall specify a
choice of law.

(2) The derivatives clearing organiza-
tion shall be able to demonstrate the
enforceability of its choice of law in
relevant jurisdictions and that its
rules, procedures, and contracts are en-
forceable in all relevant jurisdictions.
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§§ 39.28—329.29 [Reserved]

Subpart C—Provisions Applicable
to Systemically Important De-
rivatives Clearing Organiza-
tions and Derivatives Clearing
Organizations That Elect To Be
Subject to the Provisions of
This Subpart

SOURCE: 78 FR 72514, Dec. 2, 2013, unless
otherwise noted.

§39.30 Scope.

(a) The provisions of this subpart
apply to each of the following: a sub-
part C derivatives clearing organiza-
tion, a systemically important deriva-
tives clearing organization, and any de-
rivatives clearing organization, as de-
fined under section 1la(15) of the Act
and §1.3(d) of this chapter, seeking to
become a subpart C derivatives clear-
ing organization pursuant to §39.31.

(b) A systemically important deriva-
tives clearing organization is subject
to the provisions of subparts A and B of
this part in addition to the provisions
of this subpart.

(c) A subpart C derivatives clearing
organization is subject to the provi-
sions of subparts A and B of this part
in addition to the provisions of this
subpart except for §§39.41 and 39.42.

§39.31 Election to become subject to
the provisions of this subpart.

(a) Election eligibility. (1) A deriva-
tives clearing organization that is reg-
istered with the Commission and that
is not a systemically important deriva-
tives clearing organization may elect
to become a subpart C derivatives
clearing organization subject to the
provisions of this subpart, using the
procedures set forth in paragraph (b) of
this section.

(2) An applicant for registration as a
derivatives clearing organization pur-
suant to §39.3 may elect to become a
subpart C derivatives clearing organi-
zation subject to the provisions of this
subpart as part of its application for
registration using the procedures set
forth in paragraph (c) of this section.
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(b) Election and withdrawal procedures
applicable to registered derivatives clear-
ing organizations—(1) Election. A deriva-
tives clearing organization that is reg-
istered with the Commission and that
is not a systemically important deriva-
tives clearing organization may re-
quest that the Commission accept its
election to become a subpart C deriva-
tives clearing organization by filing
with the Commission a completed Sub-
part C Election Form. The Subpart C
Election Form shall include the elec-
tion and all certifications, disclosures
and exhibits, as provided in appendix B
to this part and any amendments or
supplements thereto filed with the
Commission pursuant to paragraphs
(b)(2) and (3) of this section.

(2) Submission of supplemental informa-
tion. The filing of a Subpart C Election
Form does not create a presumption
that the Subpart C Election Form is
materially complete or that supple-
mental information will not be re-
quired. The Commission, at any time
prior to the effective date, as provided
in paragraph (b)(4) of this section, may
request that the derivatives clearing
organization submit supplemental in-
formation in order for the Commission
to process the Subpart C Election
Form, and the derivatives clearing or-
ganization shall file such supplemental
information with the Commission.

(3) Amendments. A derivatives clear-
ing organization shall promptly amend
its Subpart C Election Form if it dis-
covers a material omission or error in,
or if there is a material change in, the
information provided to the Commis-
sion in the Subpart C Election Form or
other information provided in connec-
tion with the Subpart C Election Form.

(4) Effective date. A derivatives clear-
ing organization’s election to become a
subpart C derivatives clearing organi-
zation shall become effective:

(i) Upon the later of the following,
provided the Commission has neither
stayed nor denied such election as set
forth in paragraph (b)(5) of this section.

(A) The effective date specified by
the derivatives clearing organization
in its Subpart C Election Form; or

(B) Ten business days after the de-
rivatives clearing organization files its
Subpart C Election Form with the
Commission;

§39.31

(ii) Or upon the effective date set
forth in written notification from the
Commission that it shall permit the
election to take effect after a stay
issued pursuant to paragraph (b)(5) of
this section.

(5) Stay or denial of election. Prior to
the effective date set forth in para-
graph (b)(4)(i) of this section, the Com-
mission may stay or deny a derivatives
clearing organization’s election to be-
come a subpart C derivatives clearing
organization by issuing a written noti-
fication thereof to the derivatives
clearing organization.

(6) Commission acknowledgement. The
Commission may acknowledge, in writ-
ing, that it has received a Subpart C
Election Form filed by a derivatives
clearing organization and that it has
permitted the derivatives clearing or-
ganization’s election to become subject
to the provisions of this subpart to
take effect, and the effective date of
such election.

(7 Withdrawal of election. A deriva-
tives clearing organization that has
filed a Subpart C Election Form may
withdraw an election to become subject
to the provisions of this subpart at any
time prior to the date that the election
is permitted to take effect by filing
with the Commission a notice of the
withdrawal of election.

(c) Election and withdrawal procedures
applicable to applicants for registration as
derivatives  clearing  organization—(1)
Election. An applicant for registration
as a derivatives clearing organization
that requests an election to become
subject to the provisions of this sub-
part may make that request by attach-
ing a completed Subpart C Election
Form to the Form DCO that it files
pursuant to §39.3. The Subpart C Elec-
tion Form shall include the election
and all certifications, disclosures and
exhibits, as provided in appendix B of
this part, and any amendments or sup-
plements thereto filed with the Com-
mission pursuant to paragraphs (c)(3)
or (4) of this section.

(2) Election review and effective date.
The Commission shall review the appli-
cant’s Subpart C Election Form as part
of the Commission’s review of its appli-
cation for registration pursuant to
§39.3(a). The Commission may permit
the applicant’s election to take effect

811



§39.31

at the time it approves the applicant’s
application for registration by pro-
viding written notice thereof to the ap-
plicant. The Commission shall not ap-
prove any application for registration
filed pursuant to §39.3(a) for which a
Subpart C Election Form is pending, if
the Commission determines that the
applicant’s election to become subject
to this subpart should not become ef-
fective because the applicant has not
demonstrated its ability to comply
with the applicable provisions of this
subpart.

(3) Submission of supplemental informa-
tion. The filing of a Subpart C Election
Form does not create a presumption
that the Subpart C Election Form is
materially complete or that supple-
mental information will not be re-
quired. At any time during the Com-
mission’s review of the Subpart C Elec-
tion Form, the Commission may re-
quest that the applicant submit supple-
mental information in order for the
Commission to process the Subpart C
Election Form and the applicant shall
file such supplemental information
with the Commission.

(4) Amendments. An applicant for reg-
istration as a derivatives clearing orga-
nization shall promptly amend its Sub-
part C Election Form if it discovers a
material omission or error in, or if
there is a material change in, the infor-
mation provided to the Commission in
the Subpart C Election Form or other
information provided in connection
with the Subpart C Election Form.

() Withdrawal of election. An appli-
cant for registration as a derivatives
clearing organization may withdraw an
election to become subject to the pro-
visions of this subpart by filing with
the Commission a notice of the with-
drawal of its Subpart C Election Form
at any time prior to the date that the
Commission approves its application
for registration as a derivatives clear-
ing organization. The applicant may
withdraw its Subpart C Election Form
without withdrawing its Form DCO.

(d) Public information. The following
portions of the Subpart C Election
Form will be public: The Elections and
Certifications and Disclosures in the
Subpart C Election Form, the rules of
the derivatives clearing organization,
the regulatory compliance chart, and
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any other portion of the Subpart C
Election Form not covered by a request
for confidential treatment complying
with the requirements of §145.9 of this
chapter.

(e) Rescission of election. (1) Notice of
intent to rescind. A subpart C deriva-
tives clearing organization may rescind
its election to be subject to the provi-
sions of this subpart and terminate its
status as a subpart C derivatives clear-
ing organization by filing with the
Commission a notice of its intent to re-
scind such election. The notice of in-
tent to rescind the election shall in-
clude:

(i) The effective date of the rescis-
sion; and

(ii) A certification signed by the rel-
evant duly authorized representative of
the subpart C derivatives clearing or-
ganization, as specified in paragraph
three of the General Instructions to
the Subpart C Election Form, stating
that the subpart C derivatives clearing
organization:

(A) Has provided the notice to its
clearing members required by para-
graph (e)(3)(1)(A) of this section;

(B) Will provide the notice to its
clearing members required by para-
graph (e)(3)(1)(B) of this section;

(C) Has provided the notice to the
general public required by paragraph
(e)(3)(ii)(A) of this section;

(D) Will provide notice to the general
public required by paragraph
(e)(3)(ii)(B) of this section; and

(E) Has removed all references to the
organization as a subpart C derivatives
clearing organization and a qualifying
central counterparty on its Web site
and in all other material that it pro-
vides to its clearing members and cus-
tomers, other market participants or
members of the public, as required by
paragraph (e)(3)(ii)(C) of this section.

(2) Effective date. The rescission of the
election to be subject to the provisions
of this subpart shall become effective
on the date set forth in the notice of
intent to rescind the election filed by
the subpart C derivatives clearing or-
ganization pursuant to paragraph (e)(1)
of this section, provided that the re-
scission may become effective no ear-
lier than 180 days after the notice of in-
tent to rescind the election is filed
with the Commission. The subpart C
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derivatives clearing organization shall
continue to comply with all of the pro-
visions of this subpart until such effec-
tive date.

(3) Additional notice requirements. (i) A
subpart C derivatives clearing organi-
zation shall provide the following no-
tices, at the following times, to each of
its clearing members and shall have
rules in place requiring each of its
clearing members to provide the fol-
lowing notices to each of the clearing
member’s customers:

(A) No later than the filing of a no-
tice of its intent to rescind its election
to be subject to the provisions of this
subpart, written notice that it intends
to file such notice with the Commis-
sion and the effective date thereof; and

(B) On the effective date of the re-
scission of its election to be subject to
the provisions of this subpart, written
notice that the rescission has become
effective.

(ii) A subpart C derivatives clearing
organization shall:

(A) No later than the filing of a no-
tice of its intent to rescind its election
to be subject to the provisions of this
subpart, provide notice to the general
public, displayed prominently on its
Web site, of its intent to rescind its
election to be subject to the provisions
of this subpart;

(B) On and after the effective date of
the rescission of its election to be sub-
ject to the provisions of this subpart,
provide notice to the general public,
displayed prominently on its Web site,
that the rescission has become effec-
tive; and

(C) Prior to the filing of a notice of
its intent to rescind its election to be-
come subject to the provisions of this
subpart, remove all references to the
derivatives clearing organization’s sta-
tus as a subpart C derivatives clearing
organization and a qualifying central
counterparty on its Web site and in all
other materials that it provides to its
clearing members and customers, other
market participants, or the general
public.

(iii) The employees and representa-
tives of a derivatives clearing organiza-
tion that has filed a notice of its intent
to rescind its election to be subject to
the provisions of this subpart shall re-
frain from referring to the organization

§39.32

as a subpart C derivatives clearing or-
ganization and a qualifying central
counterparty on and after the date that
the notice of intent to rescind the elec-
tion is filed.

(4) Effect of rescission. The rescission
of a subpart C derivatives clearing or-
ganization’s election to be subject to
the provisions of this subpart shall not
affect the authority of the Commission
concerning any activities or events oc-
curring during the time that the de-
rivatives clearing organization main-
tained its status as a subpart C deriva-
tives clearing organization.

(f) Loss of designation as a systemically
important derivatives clearing organiza-
tion. A systemically important deriva-
tives clearing organization whose des-
ignation of systemic importance is re-
scinded by the Financial Stability
Oversight Council, shall immediately
be deemed to be a subpart C derivatives
clearing organization and shall con-
tinue to comply with the provisions of
this subpart unless such derivatives
clearing organization elects to rescind
its status as a subpart C derivatives
clearing organization in accordance
with the requirements of paragraph (e)
of this section.

(g) All forms and notices required by
this section shall be filed electroni-
cally with the Secretary of the Com-
mission in the format and manner
specified by the Commission.

§39.32 Governance for systemically
important derivatives clearing or-
ganizations and subpart C deriva-
tives clearing organizations.

(a) General rules. (1) Each system-
ically important derivatives clearing
organization and subpart C derivatives
clearing organization shall have gov-
ernance arrangements that:

(1) Are written;

(ii) Are clear and transparent;

(iii) Place a high priority on the safe-
ty and efficiency of the systemically
important derivatives clearing organi-
zation or subpart C derivatives clearing
organization; and

(iv) Explicitly support the stability
of the broader financial system and
other relevant public interest consider-
ations of clearing members, customers
of clearing members, and other rel-
evant stakeholders.
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